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WHAT IS A WILL?

A person’s declaration of how he/she
desires his/her property to be disposed of

after his/her death

hosi people want thelr possesslons and assels 12 go 1o the paopls thay [ove whien they pass awey, One way to uasura thls heppens is
to create avalid wili that can be probated. Without s will, the intastete laws of estate sutcessio: Iy your stata wiil apply to your astata,
This may mean your sislsr you hate or {he ¢hilt In prison that you wantad to disinherlt because of a judgment or debt he or ahe owsas

may inheril againsl your wishes.

The tallowing table describas the maln Alabama witls laws.

Godae Sactions
Apa of Testator

Number of Witnasses

Oral {Nuncupative) Wilis

Helegraphie (Handweltton) Wilis

Revocation of Wills

Alaberma Coda THie 43: Wilis and Decenenis” tatates

Any parson who 18 18 years or aider and "of sound mind” canake a wil. For wille, & sodnd
mind is a low shreshold. A parson can have some mental ilingss or inteligctunl disabllifies
and siffi create a will it thay understand the aaiore of whal they have and who thay'd lthe 1o
glveilte.

Wills must be signed by the testaior (tha parson the will is for) in the presence of two
witnesses who also sign (he will. Altornatively, (he 1estator ¢énhave a person sign the will
al his of her direction in front of the wilnesses, this is good for those who can't write or
who ars too HE o wiile,

The wilnesses m ust be competert and can have an intarast in the will, although this may
ned b the best cholce of 2 withess,

Alabama, itke most states. doesn't recogrnize oral or “nunsupaiive” wills. Ganearally, the
minotily of stales thal do accept thess orat wills only do so In Bmited clicum slances, such
85 an emergency situalion where the person is oh his of her deathbed and 1ells two or
more witresses of whal he of she wants inthe wil.

Alabama, unilks som e states fike Texas, dossn't recognlzed wilis only handwriiten by the

testater. This is becauss of the statutory requirement that avery will must bs witnsesed
and altesied Lo by at loast bwo paople,

Awili thal Is handwritisn by & tesfator and also atiestad o by lwo witnessag [s not
censtderad a holographic will, bul a witl that folows he statutory requlremants.

Awlll or any pait of awill tan barevaked by a subseyuent wilt which either revokes the wilt
wxprassly orby & changs orinconslstency. Wills cen alse be revoked by burning, taaring, or
destroying with the inlenl of reveking.

However, if 8 person other than the tsstalor physicalty destroys the will, it must be al the
direction of tha testator and proved by iwo wilnesses to be al tha testator's request.
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HOLOGRAPHIC WILLS
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Alabama docs not recognize handwritten wills unless
they meet all statutory requirements
(In writing, two witnesses, etc.)

MAKING A WILL
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MAKING A WILL

Section 43-8-130
Who may make a will.

Any persots 18 or more years of age who is of sound mind may make a will,

Section 43-8-131
Execution and signature of will; witnesses,

Except as provided within section 43-8-135, every will shall be in writing signed by the festator or
in the testator's name by some other person in the lesiator’s presence and by his divection, and shall
be signed by at least two persons each of whoimn witnessed either the signing or the testator’s
acknowledgment of the signature or of the will,

EVIDENCE IN ESTATES
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RULES AND EVIDENCE IN PROBATE COURT

Alabama Rules of Civil Procedure
I. SCOPE OF RULES—ONE FORM OF ACTION
Rule 1.
Scope of Rules.
() Scope. These rules govern procedure in the circuit courts and in
Courts of full, like jurisdiction, in the district courts as provided in subparagraph
"(dc)" of each rule, in the small claims courts as provided in Rule N of the
Alabama Small Claims Rules, im probate courts so far as the application is
appropriate and except as otherwise provided by statute, and in all other courts

where appeals lie directly to the Supreme Court or the Court of Civil Appeals, in

all actions of a civil nature, including those in which the State of Alabama ot a
political subdivision thereof is a party, whether cognizable as cases at law ot in
equity before the adoption of these Rules of Civil Procedure, and in proceedings

enumerated in Rule 81.

SELF-PROVING WILLS
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SELF PROVING WILL

Section 43-8-132

Self-proved will - Form and execution; how atfested will made self-proved;
effect.

(a) Any will may be simultaneously executed, attested, and made self-proved, by
acknowledgment thereof by the testator and affidavits of the witnesses, each
made before an officer authorized to administer oaths under the laws of the state
where execution occurs and evidenced by the officer's certificate, under official
seal, in substantially the following form:

"I, + the testator, sign my naue to this instrament this day of s 19_ . snd being fivst duly swom, do heveby
declare to the undersigned avthority that I sign and execute this instwoment as my last will and diat I sign it williogly (or
willingly direct another 1o sign for me), that T execute it as iy free and voluntary act for the purposes thavein expressed, and
that X s 18 yeurs of age or older, of sound mind, and uwnder no consteaint or wdue (nfhience.”

Testator

"We, . the witnesses, sign our names to this instrument, being first duly sworn, and do hereby declare to the undeysigned
authority that the testator signs and executes this instriment as his last will and that he slgus it willingly (or willingly directs
another 1o sign for him), md that each of us, in the presence sud hearing of the testator, hereby signs this will as witess to the
testator's signing. and that to the best of our knowledge the testator is 18 years of aga ot older, of sound mind. and vnder no
constraing or undue influence.”

Witness

Witnass

State of
County of

, and

Subseribed, sworn to md acknowledged before me by . the testator and subscribed and swom to before me by
\ Witnesses, this day of L9

SHAL (Signed)

{Official Capaclty of Offlcer)
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(b} An attested will may at any time subsequent to its execution be made
self-proved by the acknowledgment thereof by the testator and the
affidavits of the witnesses, each made before an officer authorized to
administer oaths under the laws of the state where the acknowledgment
occurs and evidenced by the officer's certificate, under the official seal,
attached or annexed to the will in substantially the following form:

“STATE OF
COUNTY GF

e, . and , the feslator and the witnesses, respectively, whose wanes arve signed fo the altached or
Joregoing instriouent, betng fArst duly sieorn, do herely declare fo the undersigneed anthority thet the testator slgred and
axvacitted the instriment gs his lest will and that he had signed willingly (or willingly divected cmother to sign for him), o
that he execited It as his free cnd volutery act for the purposes therein expressed, anel thel eceh of the wibiesses, in the
presence @id hearing of the testator, signed the will as witness and that to the best of his kowledie the testator wae o thetf
fime 18 years of age or older, of sotind nitnd coid umder no constraht or undne ijfluence.”

Tesmror

Witness

Wirness

Subscribed, sworn to and ackiowledged before e by the testator, oxid subscribed and sworn fo before e b
and witnesses, this dey of 19 .

SEAL [Signed)

(Offisial eapasity of offieer)
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() If the will is self-proved, as provided in this section, compliance with signature recuirements for
execution is conclusively presumed, other requirements of execuiion are preswned subject to
rebuttal without the testimony of any witness, and the will shall be prebated without further preof,
urdess there is proof of fraud or forgery affecting the acknowledgment or affidayit,

Section 43.8.133
Self-proved will - Making attested will self-proved.

An attested will may be wade self-proved through compliance with section 43-8-132 or as otherwise provided
by law.

Section 43-8-134
Who may witness will.
(ay Any person generally competent to be a wittiess may act as a witness to a will.

(k) A will or any provision thereof is not invalid because the will is signed by an interested witness,

REVOCATION OF A WILL
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REVOCATION OF A WILL

IN ALABAMA: When a Will remains in the possession of the festator and is not found af the testator's death, the legal
presumption is that the festator revoked the Will,

Section 43-8-136
Revocation by writing or by act; when witnesses reqaired.

(a) A will or any part thereof is revoked by a subsequent will which revokes the prior will or part expressly or by
counsistency.

(1) A will is revoked by being burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of
revoking it by the festator or by another person in his presence by his consent and direction, If the physical act is by
someone other thax the testator, consent and divection of the festator must be proved by at least two witncsses.

Section 43 8-137
Revocation by diverce or annnlment; revival by remarriage; no revocation by other changes or circnmstances.

Ifafter executing a will the testator is divorced or his marriage annulled, the divorce or annulment revokes any
disposition or appointment of property made by the will to the former spouse, any proviston conferring a general or
special power of appointment on the former spouse, and any nontination of the former spouse as executor, trustee, or
guardian, unkess the will expressly provides otherwise, Property preveated from passing to a former spouse because of
revocation by divorce or annulment passes as if the former spouse failed to survive the decedent, and other provisions
conferring some power or office on the former spouse are interpreted as if the spouse failed to survivethe decedent. If
provisions are revoked solely by this section, they are revived by testator's remarriage to fhe former spouse. For
purposes of this section, divoree or annulment meaus any divorce or annulment which would exclude the spouse as a
surviving spouse within the meaning of section 43-8-252(b). A dectee of separatton which does not termiuate the status
of hushand aitd wile is not a divorce for purposes of this section. No change of circumstances other than as described in
this section revokes a will.

O
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Section 43-8-138
When will revived on revocation of subsequent will,

(#) If a second will whicly, had it remnained effective at death, would have revoked the first will in whole or in
part, is thereafter revoked by acts under section 43-8-136, the first will is revoked in whole or in part unless it is
evident from the circumstances of the revocation of the second will or from festator's contetporary or
subsequent declarations in writing, signed by the testator and attested as prescribed in section 43-8-131, that he
intended the first will to take effect as executed.

(b} If a second will which, had i remained effective at death, would have revoked the first will in whole or in
part, is thereafter revoked by a third will, the first will is revoked in whole or in part, except to the extent it
appears from the terms of the third will that the testator intended the first will to take effect.

PROOF OF WILL

11
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PROOQF OF WILIL,
Section 43-8-167
Mode of proving will generally,

(a) Wills offered for probate, except nuncupative wills, must be proved by one or more of the subscribing
witnesses, or if they be dead, insane or out of the state or have become incompetent since the attestation, then
by the proof of the handwriting of the testator, and that of at Jeast one of the withesses to the will. Where no
contest is filed, the testimony of only one attesting witness is sufficient.

UNAVAILABLE WITNESS IN PROOF OF WILL

12
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DA Balbat £ Cuneas)

“If you have nothing to hide, why are
you hiding?”

(b) If none of the subscribing witnesses to such will are produced, their insanity, deatl, subsequent
incontpetency or absence from the state must be satisfactorily shown before proof of the handwriting of the
testator, or any of the subscribing witnesses, can be recsived; fn addition fo the methods already provided, the
will of a person serving in the armed forces of the United States, executed while such person is in the actnal
service of the United States, or the will of a seaman, executed while such seamnan was at sea, shall be admitted
fo probate when either or all of the subscribing witnesses is out of the state at the time said will is offered for
probate, or when the places of address of such witness or witnesses ate unknown upon the oath of at [east three

credible witnesses, that the signature to said will i¢ in the bandwriting of the person whose will it purports to be.

Such will so proven shall be effective to devise real property as well as to bequeath personal property of all
kinds.

13
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Section 43.8-168
Depositions of witnesses.

When the subsctibing witnesses, or any of them, reside out of the state, or are physically unable or in any case
in which depositions are authorized to be taken in circuit court, the judge of probate may issue a commission to
take the testimony of such witnesses in proof of such will.

ectio 8-
Recordation of witnesses' testimony.

IFit appears, on the proof taken before the judge of probate, that the will was duly execnted, the testimony of
the witnesses must be reduced to writing by him, signed by the witnesses and, with the will, jmmediately
recorded in a book provided and kept for that purpose.

Section 43-8-170
Certificate endorsed on will.

Every will so proved must have a certificate endorsed thereon, setting forth in substance that such will had been
duly proved and recorded, with the proof, specifying also the date of the probate, the boak in and page or pages
o which it is recorded. Such endorsement must be signed by such judge of probate,

Section 43-8-171
Admission of will in evidence.

Evety will, so proved or endersed, may be read in evidence in any court of the state, without further proof
thereof, and the record of such will and proof or a transcript thereof, certified by the judge of probate, must be
received as evidence to the same extent as if the original will was produced, and the same proof made,

14
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CUSTODIAN OF W]

Section 43-8-270

Duty of custodian of will after death of testator; hability.

After the death of a testator and on request of an interested person, any parson having custody of a
will of the testator shall deliver it with reasonable prompiness to a person able to secure its probate
and if none is known, to an appropriate cowrt. Any person who willfully fails to deliver a will is
liable to any person aggrieved for the damages which may be sustained by the failure. Any person
who willfully refuses or fails to deliver a will after being ordered by the court in a proceeding
brought for the putpose of compelling delivery is subject to the penalty for contempt of court.

15
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LOST/DESTROYED WILL

£5 e
T seanas: Cosre
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LOST OR DESTROYED WILL

Barksdale v. Pendergrass, 294 Ala, 526, 529, 319 50. 2d 267, 269-90 (1975%
In a proceeding to probate an alleged lost or destroyed Will, the burden is on the proponent to establish, to the reasonable
satisfaction of the Judge or jury trying the facts:

1. The existence of a will — an instranent in writing, signed by the testator or some person in his presence, and by his
direction, and attested by at least two witnesses, who must subscribe their names thereto in the presence of the
testator.

2, The loss or destraction of the instument.

3. The nonrevocation of the instrutnent by the testator.

4, The contents of the Will in substance and effect,

In regards to #3, the Supreme Court of Alabama explained, “When the Will is shown to have been in the possession of the
testator, and is not found at his death, the presiuption arises that he destroyed it for the paupose of revocation; but the
preswnption may be rebutted, and the burden of rebutting it is on the proponent.™

Spencer III v. Spencer —Appeal from Mobile Probate Coutt No. 2016 — 0862 (1161025)
https /A aw justia, convcases/alnbamp/supreme-court/20 18/1 161095, bimi

LOST WILL EXCEPTION:

The lost Will exception, a product of the conunon law, bas been preserved and read o the statate so that a *lost Will 1uay
be established by the testimony of a single witness, who read it, or beard it read, and remmembers its contents.” Love/l v,
Lovell, 270 Alq. 720, 121 S0.24 901 (1960). “The exception, which relaxes the requisite proof for probalte in a lost Will, is
in keeping with the public policy of this Siate in carrying out the last intent of the testator.” Anderson v, Griggs, 402 .50.2d
904 (dla. 1981). While an essential efement in proof of the establishinent of a lost Will is assertion of knowledge of
confents of such a Will, in proving, the contents of a lost instrument as a Will, it is not necessary to prove words of an
instiument; procof of substance of contents is all that is required. dnderson v, Griges, 402 50,34 904 (Ala. 1951).
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